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HACKING THE LEGAL

The commons between the governance
paradigm and inspirations drawn from the
“living history” of collective land use

Giuseppe Micciarelli

1. The battlefield of governance behind the state and
the market

When Elinor Ostrom was awarded the Nobel Prize in 2009, concepts such as

LT3

“self-organisation”, “decision-making”, “horizontality”, “self-regulation

LERNT3

,“critique
of hierarchy”, “decentralisation”, “cooperation” and “network” were already central
to debates not only within economics, but also in political science (Mayntz, 1998).
With the rise of neo-liberalism, these concepts came to be embedded within the
paradigm of governance and applied to those interactions and exchanges between
institutional networks and economic actors that fell outside of the legal and polit-
ical borders of the state’s authority.

The political theory of governance began to develop during the 1970s as a way of
implementing public policies. Critiques of political power as a kind of hierarchical
control focused on two lines of discussion around alternative forms of societal gov-
ernance: “market principles and horizontal self-organization” (Mayntz, 1998: 11).
The impacts of this paradigm on the global economy, specifically in building
neo-liberal institutions, are well known and widely discussed. Less explored is the
dimension of local self-government, where the so-called “third sector” of private,
non-profit service organisations experimented with new ways of managing assets
and services: this issue was quickly discarded from conceptions of “modern govern-
ance”, despite also being a part of an anti-hierarchical matrix, or “the spirit of the
times, which was set against all manifestations of hierarchical authority, whether by
parents, teachers, or the state” (Mayntz, 1998: 12).

An important influence is to be found in the mobilisations of *68, which changed
a part of left-wing perspectives: the criticism of hierarchies shed new light on the
lexicon of power. For this reason, a certain stereotype has met little resistance when
used to account for the market’s capture of that culture of desire, immanence and
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biopower that originated in those uprisings (an account occasionally corroborated
by the uprisings’ own leaders). In an equally summary manner, others have criticised
the original sin of post-modern anti-statism as inevitably entailing a kind of “neo-
liberal fascination” (Zamora, 2014). We cite these critiques because they are aimed
at the core of social activism that inspired urban commoning (see, among others,
Bollier, 2014; Stavrides, 2017). Indeed, these critiques share an intellectual terrain
with those directed, albeit less overtly, at commons governance: given that such
governance is built upon a relatively small number of homogeneous communi-
ties (Ostrom, 1990), it would run the risk of becoming a neo-liberal Trojan horse
(Pennacchi, 2012; Gutiérrez, 2017), functioning to dismantle the state both theor-
etically and legally (Maddalena, 2020).

These are worthwhile criticisms, which are to be taken seriously. Their error,
however, is perhaps in the implicit assumption which — albeit in very different
terms — either advocates the “return of the state” or at least laments the lack of focus
on power in its sovereign and transcendental form.The issue is that in the neo-lib-
eral revolution, state and sovereignty never left the scene. The strength of neo-lib-
eralism has been its success in fostering an anthropological vision that redesigns
social life by shaping it entirely in the mould of valorisation (De Carolis, 2017),
in remodelling the state’s institutions and authorities according to its rationale
(Dardot & Laval, 2015) and in creating a new institutional order that has a private
normativity that comes from the world of private powers (Sassen, 2007: 40). This
is just the challenge: to rearticulate the powers and tools of the state in other social
contexts, and to put public powers at their service, providing them with guar-
antees and intervening in traditional systems of sanction where necessary (Jessop,
2015). Commons, despite still being a relatively limited experiment, represent a
hybrid territory between the public and private realms, capable of transforming
both. The epochal transition that undermined the traditional political frameworks
of the statist left was the clear separation of public and private, and consequently the
dialectic between political and economic, which had articulated how the former
saw and handled the latter. Rather than condemning this fracture, we must take
advantage of it, understanding not only the dangers, but also the potential of the
commons that lies behind the state and the market.

2. The style of governance: from corporations to ex-places

Governance is a “new mode of governing”, different from and more cooperative
than hierarchical control and where state and non-state actors participate in mixed
public/private networks (Mayntz, 1998). As a modality, it applies to different envir-
onments. Through their involvement, institutions and actors change not only its
design and objectives, but also its meaning. Different styles of governance are there-
fore described by the adjective that qualifies them: “corporate”, “good”, “local”,
“participatory”. So, governance will here be considered as a paradigm for the new
balance of relations between public and private, where neo-liberal “common sense”
is hegemonic today but not irreversible. Given this perspective, we will investigate
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the ways in which the governance of urban commons is either coherent with, or
different from, those adjectives of governance aforementioned. It is argued that this
may explain some overlooked reasons for why law has become such an important
battleground in the claims of commoners, and why, in the legal translation of
commons, there lies a narrow red line separating their co-optation by the market
(De Angelis, 2010, 2017) from their potential to re-enchant the world (Federici,
2018). A key concept for understanding any system of governance is that of the
“stakeholder”. In corporate governance this notion meets the new needs of con-
trol and remuneration imposed by the increasing diversification of capital within
the market. Indeed, corporate governance tends to develop “structures, processes,
cultures and systems that engender the successful operation of the organisations”
(Keasey, Thompson, & Wright, 1997), oriented to bring the interests of investors
and managers into line, and to ensure that firms are run for the benefit of investors
(Mayer, 1997).

In local governance, a key factor is the breadth of the group of reference actors.
In this case, the “outputs” are the public policies — and the widening of stakeholder-
status — targeted at:

any person, group or organization that can place a claim on an organization’s
attention, resources, or output, or is affected by that output. Examples of
a government’s stakeholders are citizens, taxpayers, service recipients, the
governing body, employees, unions, interest groups, political parties, the
financial community and other governments.

(Bryson, 1988:74)

The neo-liberal hegemony that also dominates local governance has then not
led to a:

diminishment or a reduction of state sovereignty and planning capacities
but a displacement from formal to informal techniques of government and
the appearance of new actors on the scene of government (e.g., NGOs),
that indicate fundamental transformations in statchood and a new relation

between state and civil society actors.
(Lemke, 2016: 84-85)

We can address governance as a subjectification process (Foucault, 1976), so in
corporations and local government alike, and therefore when platforms for the dis-
tribution of powers developed, we can observe a twofold movement involving both
sharing amongst and transformation of the actors involved.

We will consider here only the dimension of local governance. Regarding the
public “side”, it is argued that one of the peculiarities of local governance is that,
since it has to do with the government of a territory, it requires the presence of
at least one public actor, and often more. This contributes to disrupting the pyr-
amidal architecture of public powers: municipalities, regions, federal departments,
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ministries, agencies and so on are intertwined in a definition of competencies that
is not always clear. So governance can either act virtuously — by reducing bur-
eaucracy and helping the different levels to develop common strategies — or it
can overcomplicate procedures — by turning bargaining over competence into
quicksand.

Regarding the private “side”, it is clear that a diverse variety of subjects can be
addressed as stakeholders. Placing them within the same conceptual frame entails
rewriting the norms of political participation. Once again, we must understand this
transformation as having both positive and negative effects. On the one hand, quali-
fying citizens as stakeholders has the consequence of shifting their status from the
realm of “rights” to that of “utilities”. This conceptual shift benefits those with more
wealth and influence because they can claim to be the carriers of different interests,
thus multiplying their voice at the expense of those who can “only” be considered
as inhabitants of a neighbourhood. Moreover, the universal umbrella of citizenship
does not help either: neighbourhood groups, associations and communities can self-
organise according to antagonistic schemes, but in wealthy districts, such initiatives
can have directly or indirectly market-oriented aims, such as defending investments
in real estate (Harvey, 1998: 233). On the other hand, thanks to local governance,
citizens have been involved in new decision-making platforms, which are usually
only accessible to corporations and lobbies. In addition, citizens have gained access
to a new kind of management of public real estate, green areas and in some cases
local services. The urban renewal of abandoned premises and real estate is one of the
fields where most attention has been paid to participation. In most cases, these are
public buildings, which are abandoned because of their huge size and dilapidated
condition, and which are very difficult to renovate.

It is on these premises that intense neo-liberal restructuring has been based,
which since the 1990s has brought into being not only legislative reforms
(Cozzolino, 2021), but also heritage management institutions: Agenzia del Demanio
and Patrimonio S.p.a. are two of the most relevant examples in the Italian con-
text (Settis, 2002). Their hybrid public/private nature has, however, for experts and
others, proved difficult to interpret (Ferrari Zumbini, 2010). Neo-liberal literature
invested seemingly common-sense concepts, such as rationalisation and valorisa-
tion, with meanings that are today known to be anything but neutral, even if they
appear so.

This process of institutional replacement and “hetero-direction” by both
public and private actors is not without precedent. It represents the application
to Western cities of one of the first political dimensions of governance (Arienzo,
2004): the concept of “good governance”, developed by the World Bank in its
report entitled “Sub-Saharan Africa: From Crisis to Sustainable Growth” (World
Bank, 1989). The term’s origins are outlined with bewildering superficiality
and couched in a paternalistic critique of apparent irresponsibility on the part
of the regions described: inability to use foreign aid, criticism of public-sector
institutions, poor investment decisions, expensive and unreliable infrastructure
(Borzel, Pamuk, & Stahn, 2008). This delegitimisation apparatus, intended to



116 G Micciarelli

pave the way for “good governance”, incriminates not only institutions but
the citizens themselves. It is easy to see how similar toxic narratives about the
role of the public prepare the ground not only for the sale of its property, but
also for the cancellation of its participatory role. Moreover, the equation that
links the degradation of ex-places to social decline is a racist device that can be
applied simultaneously to parts of Africa and Southern Europe, as well as to the
inhabitants of the suburbs (Vesco, 2020).

In these highly unfavourable conditions, participatory regeneration of abandoned
spaces is a terrain serving multiple rationalities with multiple legal tools, but they
share one element of governance: public and private regulatory co-production
(Dardot & Laval, 2015: 372). Italy provides a wealth of examples. Its hermeneutical
cornerstone 1s the “principle of subsidiarity”, which presumes that the institutional
level closest to the issue at hand is the most appropriate one. Its origin is the so-
called “vertical dimension”, which originates in the field of European governance
as an ordering principle for relations between the Union and the member states.
Italy’s constitutional reform of 2001 recognised the constitutional principle as a
“horizontal” dimension: horizontal subsidiarity means that autonomous initiatives
by individuals and associated citizens represent the first level potentially capable
of satisfying the general interest, and must therefore be supported by state bodies
which nevertheless respect their independence. The application of this principle
has, however, also had distorting consequences (Marella, 2013). Nevertheless, the
implications of the principle are relevant because they contradict the binary public/
private logic:

[the subsidiarity principle] denies the belief that only the public sphere can
take the responsibility to look after collective interests, and, at the same time,
disavows the idea that private subjects act only to protect and to guarantee
their own egoistic interests.

(Donati, 2013: 138; my translation)

3. Hack the legal, empower the political

The previous section has illustrated the contest — where neo-liberal local govern-
ance uses civic participation for other aims — from which the lexicon of the “urban”
commons arises. Now, it is crucial to understand the ways in which commons gov-
ernance is relatively unique in the framework of participatory policies and, more
broadly, its relation to the paradigm of governance as a whole.

First of all, we need to agree on what constitutes urban commons. Unlike in
the Common Pool Resources studied by Ostrom, we consider urban commons
to be characterised by heterogeneous communities. Furthermore, they are goods
wherein the exclusion of potential beneficiaries is the result of a political choice
of management, rather than (mainly) of their physical structure. Urban commons
are ex-places collectively used by community-based organisations where principles
of non-excludability are a political priority linked to a non-rivalistic cooperative
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governance of rival premises (Micciarelli, 2017a). These are frequently very large,
where shared management is an almost rational choice.

Given this perspective, commons governance difters from public and private
framings (as well as from civic-based and associative ones): it is a particular form
of collective management and action. This means multiple and equal rights of
use. So, in the same space, whether simultaneously or in different areas, there
might be a theatre, cinema, craft workshops, co-working spaces, and even mutual
community centres for education, medical care and legal aid (Stavrides, 2017,
Kioupkiolis, 2020).

One of the problems with the many theories on commons is that they have
tended to prioritise a socio-economic focus, or dilemmas of political community-
making, overlooking the legal instruments that translate them.The law is not merely
a container, it shapes the content; it is performative. This means that not only are
the rules that commoners (formally or informally) give themselves important, but
their compatibility or incompatibility with the more general legal framework is
also very relevant. When commoners are legally translated into “private subjects”,
this also impacts their position as such. Let us draw on an example for clarification.
If a collective wants to legally manage an urban space, citizens are almost always
forced to set up an association and ask for an assignation. This means an entire
system of rules which, as we have observed, has consequences for the process of
subjectification: a president must be elected, even if there is no desire to have one;
a legal responsible must be identified, even if there is widespread and difterentiated
responsibility for the type of activities carried out;a system of voting and a quorum
must be established even if assemblies are held by consensus and are immediately
open to newcomers. This is not to bracket such practices as better or worse forms
of governance, but to observe the substantial impacts such difterences can have.

It is not the legal instrument that qualifies an urban commons as such; however,
the application of difterent legal tools will necessarily condition those commons.
In this way, a private law-based style of governance could incubate a proprietorial
mentality instead of deconstructing it, and this would represent a major defeat for
commoning.

What is needed is a “creative use of law”, or in other words to “hack” the legal
proposals made by local authorities or private owners. “Hack” comes from “to cut”,
“to shred”, and when applied to software it shows how a gap can be exploited
to change, even in one step, a decisive part of the overall functioning, if not the
entire device itself. Hacking is much more than computer expertise: it is a logic, an
approach and can be applied to any field, including astronomy as explained in the
“Jargon file”, a “comprehensive compendium of hacker slang illuminating many
aspects of hackish tradition, folklore, and humor” (Jargon File, 2000).To paraphrase,
a legal hacker is an expert or enthusiast who enjoys the challenge of creatively
overcoming or circumventing legal limitations in order to repair the gaps that can
produce ineffective rights. Unlike most people, who only read the law according
to the binary logic of compliance or violation, a legal hacker uses law to create
access spaces of self-government and people’s empowerment. This last stipulation is
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a significant departure from the “original” Jargon file statement, because it grounds
the activity in the construction of a political objective much more than in the
personal satisfaction of overcoming software barriers with one’s own genius and
wit. However, a legal hacker also difters from a traditional lawyer or jurist, who
use their expertise for a client. In truth, this approach is a hybrid method that a
generation of scholars, not only in law, pursues when engaging in battles involving
the civil, social and political rights they care about. Their legal-political activity,
which lies in a specific middle ground between advocacy and professional consult-
ancy, has been profoundly changed as one of the corollaries of the new relation-
ship between public and private powers. First, because contemporary rule of law
is “court-centred”, and therefore in the “litigious explosion” of “judicial govern-
ance” (Ferrarese, 2014), many gaps are opened for claiming rights in which even
a jurist can act to create leading case and conquer rights. But this is also an era of
governance-centred institutions, which has opened regulatory co-production zones
that were previously unthinkable. Soft law-making is already an established space
for law firms and legal experts to rewrite the rules that characterise the metamor-
phosis of contemporary law (Catania, 2008).

In this context, hacking the law means making creative use of it to produce
selective changes within the legal system, and to implement certain (in this case
participatory) processes. Opening a breach between the lines of its own code, it
becomes possible to cut and sew norms so that a legal system is forced to recognise
actions and powers capable of subverting its “normal” order. Such an expertise thus
makes use of multiple skills, both within and outside of the law. Legal hacking is
therefore a collective and multidisciplinary approach: at the same time, it is a prac-
tice of critical analysis and of co-designing institutions.

Consider the case of the hacking of the administrative system of the city of
Naples, where a new legal tool for the collective governance of urban commons
was created by activists, citizens and legal hackers: a “collective urban civic use”.

The first normative space hacked was inside the field of definitions. One of the
main issues regarding the legal translation of the grammar of the commons is that
if on the one hand any legal taxonomy which lists them is deficient, there is the
risk that existing exclusions will be retained and carried over, thus obstructing,
rather than fostering, the emergence of new goods as such. On the other hand, a
precise categorisation is juridically essential to defend them, because if everything
is a common good, then effectively nothing is (Rodota, 2012). This also applies to
the political dimension of the commons; failing this, we will leave them exposed to
legalitarian repression, to co-optation by market demands and to the political ben-
evolence of the administration in power.

On these grounds important attempts have been made, such as those of the
so-called Rodota Commission. Although they had the merit of identifying the
connection between common goods and fundamental rights, they also proposed
an inadequate taxonomy, underestimating the issues of governance. Instead of
disempowering the role of state property as proposed by the Rodota Commission,
which would have exposed the public commons to spoliation through private
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management (Maddalena, 2020), the best strategy would have been to leverage the
opportunities of governance to broaden the range of management: the commons
can be considered as state property strengthened by popular participation, and their
governance should therefore be withdrawn from the exclusive competence of state
bureaucracy.

So, any participatory structure depends on the type of common and on a
cooperative structure (Coriat, 2011). The challenge is to conceptualise a coopera-
tive approach that brings benefits not only to the cooperators, but also exponen-
tially to other parts of society as a whole (which I have called one of the “reasonable
aporias of the commons”, see Micciarelli, 2018). Inserting fragments that bring
radical changes to the entire functioning of a system can be qualified thus as a legal
hack. Although laws cannot always be changed, they can be interpreted. Article 822
of the Italian Civil Code distinguishes between state property and contingent state
property. That is, there are assets that are state property (“demanio necessario”) by
virtue of the general principles of the legal system, and others that are considered
eventual-legal state property (“demanio eventuale”) only if and insofar as they
belong to the state (roads, motorways, aqueducts, artistic and museum collections
etc.). What if we try to substitute the subjective perspective of sovereign state own-
ership with another subjective perspective, founded on popular control-use? That
way, we can qualify as necessary commons goods that must be rendered (or remain)
common for their connection with the exercise of fundamental rights. Their gov-
ernance must therefore be public in an even wider sense, such as participated in by
citizens. There are however also emerging commons, or goods that can be considered
commons, if and insofar as there is a specific governance that qualifies them as
such. An abandoned building, for example, is not a common because of its heritage
or intrinsic architectural value.! It can be qualified as a common if it emerges as
such, because it is managed by a particular cooperative governance, aimed at satis-
fying social and civil rights in a “direct social action”, like that which characterises
contemporary social movements (Zamponi & Bosi, 2019; Della Porta, 2020). The
distinction between necessary and emergent commons enables us to concretise
the role of commoners by identifying their powers within the bundle of property
rights. Here, too, we use the changes underway in a strategic manner, taking advan-
tage of the studies and practices that in corporate governance have focused on the
distinction between ownership and management (Berle & Means, 1932). So, the
commons do not need a third ownership regime, but to affect the governance of
the public and private spheres.

The “dangerous relations” between governance and the commons are a field
to be crossed in a “counter-governance” strategy (Micciarelli, 2014; Napoli,
2015), but how can these be translated? First, we should avoid the language of
stakeholders: commoners are citizens (whether formal or migrants) entitled to pol-
itical participation and the care of collective interests. Second, in urban areas we are
dealing with polycentric governance, where citizens, local public entrepreneurs,
and public officials are engaged in different ways (Ostrom, Tiebout, & Warren,
1961:831-832; Ostrom, 2010).The challenge is therefore not to build archipelagos
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of private commons, but to use patterns of local autonomy to constitute “home-
rule”, thereby also exerting influence on the functioning of other centres of power,
as well as services and spaces of political and economic decision-making. Third,
this means avoiding, where possible, assigning real estate to a single legal entity,
and instead encouraging multi-stakeholder management or, better still, assembly
ecosystems as themselves bodies of self~governance. This last scenario is not a
simple option. Legal systems display a certain reluctance in recognising assembly
bodies as tools of governance, or at least they do not recognise their effective cen-
tral role. Of course, there are good reasons for identifying those tasked as respon-
sible and decision-makers in a traditional manner. But these must be balanced
against other values and rights, as opposed to discounting everything that such for-
malism destroys by cutting off practices and experiences in the very social contexts
where they are most needed. Consider the assignment of a public use licence to a
civic association for the management of a public site. The principles of transpar-
ency can be fulfilled (and hacked) in a different way, not through a call for tenders
to select the best party (in competition with others), but by legally recognising
the rules produced by the commoners as a public-community regulatory co-pro-
duction. This perspective should also change the relationship between citizens and
public officials, who would be accountable not only to the political democratic
bodies, but also to the citizen bodies, in a collaborative and anti-authoritative
framework. In this way, a new perspective can be brought to Murray Bookchin’s
extraordinary insights into municipalist democracy. I believe it is this invisible (and
very difficult to realise) thread that links the commons to the theoretical frame-
work of neo-municipalism.

4. The precious seed under the land (governance)

The hacking method is focused not only on law, but also on the institutional
system. The reorganisation of the micro-levels of corporate governance has been
the driving force behind a new level of governance brought about by the neo-lib-
eral hegemony creating what I have elsewhere referred to as “free trade govern-
ance” (Micciarelli, 2017b). Now it is our turn to pioneer the creation of something
different. This approach intersects both diachronically and synchronically with the
places and times of different cultures’ legal practices, learning from their ratio legis.
The differences between various legal systems are normally a problem, but for
the hacking approach they are an opportunity. Indeed, one can exploit numerous
systems of governance by adapting them to different contexts, which often have
advanced autochthonous legal tools.

It 1s in this light that we should look to an ancient living history: rivers and
forests operate, in a different scenario, very similar collective and communitarian
governance strategies to those discussed here. The importance of such communities
is not in the number of agents they are capable of involving, because they might be
few, but in their amount and reach. We can propose that they be taken to elucidate
some elementary physics of political aggregation.
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In the Italian legal framework, civic uses (“usi civici”) and collective domains
(“domini collettivi”) are two names which bring together different institutions for
the collective governance of natural resources. More specifically, civic uses desig-
nate the rights of use and direct appropriation of benefits that come from natural
resources, like collecting wood mushrooms, using water and so on (Nervi, Caliceti,
& Iob, 2019). They are accorded and known to each member of a community
settled on a specific territory near that resource, e.g. a forest, where they have
the right to extract a certain amount of timber, water, mushrooms etc. Civic uses
can arise on private, public or collective property and express a qualified relation-
ship between community and resource. The particularity of the rights of civic use
lies therefore in the collective character of how each right is imputed. What is
interesting, and often underestimated, is that the right of use and the collective gov-
ernance of land resources are not only “another way of possessing” (Grossi, 1977),
but also “another way of governing”. Indeed, collective uses have generated “ante
litteram local institutions” (De Martin, 1990). So, we may say that urban commons
generate “prefigurative institutions” for other models of society, relationships and
even economic production.

In Naples, the right of use has been translated as a collective right with a new
legal tool: collective urban civic use, employing a constitutionally oriented her-
meneutics of substantial equality (De Tullio, 2020) and social function for the
right of use which breaks down the monotony of property rights (Capone, 2019).
This “legal hack” was designed during the art workers’ occupation of the Asilo
Filangieri, which started in 2012 and is still ongoing. To achieve this before the
law, commoners challenged the approach of two traditional social movements: the
form of the collective as avant-garde, and the position that one of the communities
should be bound on affinity circuits, which Bookchin called “lifestyle anarchism”
(1995).This open governance system was experimented with for three years, during
which commoners set up a “declaration of rights”, which can be seen as a median
path between a “civil constitution” and regulations on the use of a park or other
public space. This “in-house” rule-writing is a political matter before it is a legal
one. The hacking process is a collective research into the issues that lie behind all
assembly practices: who is entitled to use the spaces, how decisions are made, who
has the right to propose activities or work inside, taking a position in the public
debate, what political actions to support, what are the borders of a community, what
is a broader meaning of violence and safe space: elements of political self-reflexivity
that are aimed at addressing more than just the efficient management of a property.
In the emerging process of this constituency, the draft proposed by commoners is
publicly discussed and recognised by public authorities. Instead of attributing a con-
cession to an association, the Neapolitan municipality has, with different adminis-
trative acts, recognised this structure as an “emerging commons”, considering first
the non-exclusive right of the inhabitants to use them. The assembly ecosystem
therefore performs the dual function of an organisational-relational mode and is
recognised by the municipality as the management body. In this case, both collective
land governance systems and commons remind us that the priority is not to identify
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one or more juridical subjects that hold governance powers, but the governance
system itself.

This governance structure does not erase the role of the public, but gives it
another function, with very different functions and language compared to the
authoritative perspective; it is oriented to ensure that the governance system is
not discriminatory or undemocratic, and to set up possible guarantee systems. This
latter function, in the concrete experience of Naples, has been assigned to a special
body: the “Permanent Citizen Observatory on the Commons, participatory dem-
ocracy and fundamental rights of the city of Naples”, which plays a crucial counter-
expertise role in opposing the parallel neo-liberal ideology, and has an advisory
function both for the administration and for commoners. Commons, therefore,
require special governance, neither public nor private, but in reality more public
than private, because they serve collective interests (Marotta, 2013). The public
authorities are those which should be participating to support the commoners, and
not vice versa.

Collective and urban civic use has now been adopted by eight spaces in the city
(constituting about 50,000 square metres overall) and in several others within and
outside of Italy: Torino, Alghero, Chieri and Montevideo among others. Moreover,
it is claimed to be nationally adopted by many groups in the “emerging commons
and civic uses Italian national network”.

I will end with two more considerations. First, collective properties are far
from exclusive to Western societies. It is interesting to note that urban commoners
interpret collective use not from the perspective of property-sovereignty, but as
custodians or guardians, a term with echoes in several indigenous legal cultures,
from Brazil to New Zealand (Kawharu, 2000). Here lies the importance of redis-
tributing institutional knowledge, and of power within decision-making systems,
which the West has erased by colonising the imaginary of democracy.

Second, in the neo-liberal age, self-regulation is not an absolute value. Focusing
on alternative land tenures is an attempt to face the challenge of the time, or
“the crazy-quilt nature of modern interdependence. And such is the staggering
challenge of global governance” (Rosenau, 1995: 15). It gives us the chance to
widen our conception of interdependence. I am not just referring to the material
interdependence of common pool resources, nor to the economic meaning that
binds us within the global economy. The commons indicate the political, social and
ecological dimensions of interdependence. I think this issue runs through mod-
ernity, even though this point is rarely made explicitly.

The neo-liberal promise of an empowered and self-governing individual unre-
lated to others is not only illusory, intimately founded on and sustained by inequal-
ities, but it is also untenable if we see it within a system of interdependent relations
which encompasses all other living beings. Reconnecting with the land and sharing
a post-growth perspective also means taking a step back from the anthropocentric,
which in turn would perhaps allow us to better reflect upon humanity. Nature
dictates the “governance” of the harvest. It is up to human beings to choose: to
ponder how to better relate to nature, for example by rotating the crops so as to
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make them more productive, or to focus only on their own desires and bring about
a “tragedy” which would certainly not be limited to the commons. In these days of
pandemic, this should be abundantly clear.

Note

1 Therefore, in the case of a cultural value that can be connected with the exercise of fun-
damental rights it can be considered a necessary common if its governance experiments
with new agreements between citizens’ community and property.
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A GLOSSARY OF AND FOR
POST-GROWTH PLANNING

Autonomous housing

A form of housing commons that is maintained through dispersed and disputable
property rights. Commoning is a political practice of keeping housing out of the
speculative real-estate market, which leads to the overaccumulation of properties.
It involves a community of dwellers collectivizing property. Together, they manage,
own, and organize the estate on which they live by way of intense democratic
engagement and solidarity. In current growth-dependent economies, the challenge
facing autonomous housing is that of maintaining autonomy against the constant
threats of state co-optation, commodification, and internal enclaving. The dispersal
and disputability of property rights is a condition for the protection of housing
commons against these risks.

Being skills

Being skills are the capacities and attitudes of planners that make planning action
possible. Being skills are embodied in ‘ways of being’ and ‘worldviews’, the most
inner and self-reflexive position of planners themselves within communities and
the values that those planners use to make sense of places. As planners, if we aspire
to be part of the solution to current global crises rather than continuing to be
part of the problem, we need to move away from the techno-rational worldview
that has dominated thinking in our field since the Enlightenment. Learning from
Indigenous communities and from their worldviews, we come to understand that
the inner work of community engagement and community building is as important
as, arguably more important than, the outer practice, the act of doing planning itself
(although inseparable from it). How one shows up in community might be called
the ‘being skills’, and it is these being skills that make the doing skills (that is, acting)
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possible. The most crucial of these being skills are relational awareness, humility,
patience, presence, deep listening, letting go of control, improvisation, a beginner’s
mind, trusting the wisdom of the community, moving at the speed of relationship,
starting from where the community is at, and building trust. Social transformation
moves at the pace of trust.

Beyond the growth node

Planning has long been associated with managing urban growth and associated
urban development. Such development often occurs within and around growth
nodes, such as cities that are building their local economies upon clusters of indus-
tries, particularly service and knowledge-based industry. Yet there are many areas
in all countries that lie beyond the spread of the beneficial eftects of such growth
nodes. In these areas, there are weak economic demand for urban development,
low property prices, and higher than average unemployment. Such areas ‘beyond
the growth node’ pose a difficulty for planning that is oriented to managing and
regulating urban development pressures and using these pressures to deliver com-
munity gains. Planning positively beyond the growth node remains a challenge
but there are suggestions that alternative models of planning here, involving
more diverse landownership, may provide lessons for post-growth planning more
generally.

Clumsy mobility solutions

Transport-related policies, plans, or initiatives that can be accepted and will-
ingly promoted by individuals and social groups with radically different
understandings about the world, namely in terms of the values, knowledge,
stakeholders, processes, and substantive measures they consider appropriate to
shape transport-related decisions. These solutions manage to articulate and syn-
thesize the key aspirations held by all concerned. They are labelled ‘clumsy’ due
to their low inner-consistency and lack of streamlined properties, which are
expectable features of mobility solutions developed by individuals and groups
with consensual and homogeneous views among themselves. This lack of con-
sistency is the source of the flexibility, adaptive capacity, and resourcefulness of
clumsy mobility solutions. In practice, they can be achieved in two alternative,
but complementary, ways. The first is integrative: each mobility solution satis-
fies the aspirations and requirements of all concerned. The second is combina-
tive: even though each solution in itself satisties the aspirations of only some,
a range of very diverse solutions is promoted in parallel so that, at the aggre-
gate and systemic level, all concerned will have their key expectations met and
major contributions integrated. The process of developing and implementing
clumsy mobility solutions is open, responsive, continuous, and dynamic: when
new perspectives and strong criticisms emerge, solutions assessed as suitable until
that point are revised while alternative ones are (re)considered.
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Cost-shifting

A process that occurs any time (economic) agents, by implementing their activities,
generate social costs, i.e. costs that can be monetized or not, and that affect directly
or indirectly third persons or the environment. Unless forced, economic agents that
generate such costs generally do nothing to avoid, minimize, or compensate (if it
may be possible) them. Social costs are extra-economic in the sense that they are
not the result of market transactions; however, to be considered as such they need
to be avoidable. The agent could avoid generating them but prefers to ignore it.
According to Kapp, scholars and policy makers should not deal with social costs
simply or only with economic calculation; on the contrary for him dealing with
systemic cost-shifting implies institutional reforms and implementation of social
norms that prevent this phenomenon from being so pervasive. A major short-
coming of the notion of cost-shifting from a classical economics standpoint resides
exactly in the fact that it cannot be solved simply and only with market transactions
and monetization.

Eco-collaborative housing

Collaborative housing communities that follow environmentally sustainable
household and community-level practices; innovate with ownership, financial,
and governance arrangements; and build and retrofit their housing with low-
carbon and environmentally sustainable facilities. Collaborative housing includes
a range of collective housing types: cohousing, land trusts, self-build projects,
housing cooperatives, ecovillages, communes, political squats, and shared (or joint’)
households. Household members act as a community, cogoverning and sharing
spaces, amenities, and facilities. It is common for certain spaces and facilities to be
shared with their wider neighbourhood. The collaborative characteristic of such
communities extends beyond internal members to partnerships and interrelations
with government agencies, private sector actors (especially construction industry
and professionals), and neighbours. Eco-collaborative household members often
engage in self-provisioning with respect to food gardening and maker workshops,
including re-use, repair, sharing and caring practices, and low-carbon transport
sharing. Such multi-household communities are ideally placed to install and operate
efficient and cost-saving collective systems including for energy provision, water
supply, grey water and black water management, Internet access, and shared use of
cars and white goods.

Emerging and necessary commons

Emerging commons are goods that are functional to the direct exercise of social, eco-
nomic, and political rights, used in non-exclusive forms and through a collective
governance that distributes rights between an open community of commoners
in a non-rivalistic and cooperative way. The legislative context must enable their
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special governance regime, encouraging and guaranteeing the establishment of col-
lective civic management and popular assembly bodies, which constitute a new
horizon of democratic self~government. Examples are ex-urban or rural places re-
functionalized as spaces for the claiming and exercise of rights and of collective
fulfilment.

Necessary commons are goods that are functional to the exercise of fundamental
rights. Their public ownership must be preserved. Where they are private, they
should be subject to collective use, through easement or else exceptions should
be made or licences and/or patents granted to allow for them to be established
for non-commercial purposes. In order to guarantee and reinforce their ‘common’
dimension, international treaties and laws must recognize participatory govern-
ance, which includes those for whom those goods are indispensable via their
representatives, associations, groups, or public and private institutions. They might
be tangible, intangible, or knowledge commons. Examples include water resources,
vaccines, and all life-saving drugs.

Food prosumption practices

Prosumption is an interrelated process of consumption and production with
associated social, economic, institutional, and political connotations. When
focusing on food prosumption practices, we refer to food-related practices that
enable citizens to actively participate in the food supply chain. These citizens are
not passive consumers anymore, they shape innovative food production and con-
sumption practices which shorten supply chains and embed ethical and social
values in market exchanges. By performing these practices, they connect with
local community networks of like-minded people, develop their knowledge of
the food system, and are empowered to become part of the food value chain.
Prosumption is a political construct whereas consumption is an economic one.
Food prosumption practices challenge current understandings of what is normal
when it comes to producing, purchasing, and consuming food, therefore contrib-
uting to a paradigm shift. This shift offers an opportunity to radically reconfigure
power relations between the rural and the urban in a more democratic, just, and
inclusive way.

Post-growth planner

A spatial planner who perceives growth neither as a necessary starting point to
planning nor as a goal that should be achieved by means of planning. She or he
works on change but does not set economic growth (especially in GDP terms) or
competition among public entities (especially for population and for economic
numbers) as a goal. Post-growth planners aim to enhance the quality of life for
a diversity of people, but not with more of the same growth solutions. They act
within available resources (including land) and planetary boundaries through a
multiplicity of roles to enable a good life for all, with not always the same winning.
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To achieve this, critical post-growth planners engage and motivate to take honest,
just, and democratic decisions.

Post-growth planning law

The legal framework of planning that is built on post-growth principles, norms,
and values. By setting out the ground rules for managing land use, this law
builds a planning system and provides planning tools that can facilitate planning
practices contributing to societal post-growth transformation. Concretely, post-
growth planning law needs to build on an ontology of finity that recognizes
the existence of environmental limits. Respect for the environment lays the
foundation for other concerns. Post-growth planning law formulates clear sub-
stantive values including redistributive justice and respect for environmental
limits that concretize the overarching goal of sustainable development. Effective
tools facilitating the achievement of these substantive goals need to be designed
and offered by the law. Furthermore, post-growth planning law builds on an
understanding of property rights as a social function that addresses the use value
of land rather than the exchange value. Lastly, this law builds a planning system
that distributes more equally the power among planning authorities at different
levels, embedding democratic decision-making mechanisms within a hierarch-
ical planning system.

Post-mobile society

A society in which mobility is an option rather than a need. In a post-mobile
society people can meet their needs and thrive in the environment where they
are. Well-being and welfare in a post-mobile society are decoupled from intensive,
high-carbon (long-distance) mobility. Post-growth society is likely to incorporate
some elements of a post-mobile society.

(Re)production (social reproduction)

(Re)production means to ‘bring forth’ (produce) something ‘back to the original
place; again, anew, once more’ (re-). (Re)production is the sphere of social cooper-
ation that has a bodily, cognitive, affective, emotional, relational preoccupation with
the production of human beings by means of human beings. It means that human beings
are both the means and the end of production, opening to the possibility that coopera-
tive processes are designed in such a way as to favour coincidence between means and
ends. The problematic of (re)production opens an autonomous space of collective
reflection for the social forms necessary to articulate in a socially just way human
beings as the means and end of social endeavour. The sphere of (re)production also
includes a correspondent preoccupation with maintaining the ecological precondi-
tion of human existence, for us and for future generations, as our necessary and vital
entanglement to all that is living in general reflects on the need that the balancing
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of means and ends, their mutual adjustment processes, also involves our relation to
the living.

The rural/urban divide

The concept of the rural/urban divide both illuminates and obscures. It illuminates
a certain disconnection between urban and rural livelihoods in terms of economic,
social, cultural, and political realities. Regarding the topic of feeding the city, the
concept quite successfully captures the cultural rift between urban consumers and
the mostly rural places, practices, humans, and non-humans that produce their food.
It represents the simplified categories that we use to understand and shape the
world, the imaginary boundary we have drawn between the city and the coun-
tryside. Importantly, the concept is so good at capturing ‘realities’ because it has
been performing them for quite some time. As much a socially constructed puri-
fication as the binary between humans and nature, the notion of a rural/urban
divide obscures the fundamental hybridity of rural and urban lives as manifested
in the abundance of material and cultural relations that inextricably link cities and
countrysides. And by doing so, by obscuring the fact that cities were made and are
sustained by rural resources and labour, the concept contributes towards concealing
the ongoing exploitation and subjugation of the rural under the urban that was
effected by the onset of capitalist urbanization and cannot be disentangled from the
history of environmental destruction that was set oft simultaneously.
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